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has a royalty deal with Sideshow Collectibles for his Fellbay
characrers.

At the height of the Star Trek TV boom in the early "90s,

Rubie's Costumes offered a line of make-up kits based on
the characters. Each featured make-up supervisor Michael
Westmore's signature. Copyright for these kits belongs to
borh Westmore and Paramount. “Rubie’s came to me and
asked me to do it,” Westmore says. “Paramount had no prob-
lem with it as long as they got their cut.”
As president of Entertainment Management,
Helen Cohen is the business manager of tal-
ent including Neville Page and Greg
Cannom. It took her a minute to
remember the last time she secured
a royalvy deal for one of her clients.

“I's been atr least 10y 12
years,” says Cohen, naming the

'90s TV series Earth 2 as an
example of a royalty deal she
secured for Cannom. “The
budgets have changed and the
studios are wanting more and
maore for themselves. Unless it's a
Transformer kind of film or some-

thing else that’s big box office, it's
not going to happen.”

Berger admits its a kick to see
something he’s ereated on a toy shelf.
“And then you go, “Yeah, and those guys are
getting rich off it.” Theres nothing you can do
abour ir,” he adds.

“We're stll employees,” agrees
Westmore. “Anybody who demands
too much up front won’t ger the
job. It's a deal breaker. The studio
is just going to find someone else.”

But artists aren't coming up
rotally empry-handed. The
studio may rerain the copy-

right, but make-up artists
keep all the physical materi-
als they created.

“Nine times out of 10 we
end up holding onto that,”
says Elizalde. “The studio
has moved on to 10 pictures
down the road. They don't
really want that stuff. They
don’t know how to take care of
it, so we hold custodianship. That's
typically how it works.”

KNB learned the advantages of
leeping physical materials during the
1989 Disney comedy Gross Anatomy. The
team did the film for far less than the going
rate, with the understanding that it would own its

creations, including some autopsy bodies Berger describes
as “beautiful.”

But when it came time to retrieve the bodies, the produc-
ers protested. Reluctant to challenge the issue, KNB didn't
argue. “Later on, we started to see those bodies,” remembers

quish,” says Mike Elizalde, owner of
Los Angeles-based effects house Specrral
Motion.

“We don't own the rights to anything,”
agrees KNB EFX Group partner Howard
Berger. “We can't say, ‘Let’s do a Kill Bill play
set.” Miramax holds the righes.”

Berger brings up an obvious reason why ownership
il is so important: merchandising, In its annual
survey, the International Licensing Industry
]1 Merchandisers’ Association estimat-
.[‘j ed that character-related mer-
chandise accounted for $2.55
billion in royalties in 2012.
i And the studios want to keep
! as much of it as possible.

“We always ask for
merchandising, and
that’s always the first
| thing to go,” says
Berger. “The studios
hold on to everything.
We fight, but rarely
win. And we've just
accepred it.”

There are occa-
sional exceprions: For
the 2010 film Predarors,
KNB partner Greg Nicotera
| landed a deal with Sideshow

Collectibles. KNB designed,
‘ sculpred, molded and painted
the figures. “It feels really grear—
bur it’s a rarity,” says Berger.

Elizalde secured a piece of the action on
2013’s Knights of Badassdom by signing on as
one of the film’s executive producers. “If you're close to the
producers, and you've developed something for them in the
past, you can say, ‘Hey guys, what if [ pull my budger back
this far and you move some points onro the back end for us?’
We can negotiate things like that,” says Elizalde, who also
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The two main points are compensation and
credit. An arfist should know how his or her
work will be used and bill accordingly.

Berger. “Disney was renting them out and we were los-
ing work because of our own work. It even
came 10 the point where some of them
gor damaged and Disney came to us to
repair them.”

KNB doesnt make that
mistake anymore. Physical
ownership is clearly spelled
out in every contract. “At
the end of the show,
they ask, “What's
ours?’ and | go,
‘Nothing is yours.
You guys own the
image on film.
We have everything
else,” says Berger,
adding that they
always make the
material available
for reshoors and
promotions.

Holding on to
items such as molds and
mechanicals saves both
rime and money—espe-
cially if there’s a sequel.
Some artists request the right
to be involved if there’s a Part 11,

“First refusal is part of the nego-
tiation,” says Cohen. “Studios will negotiate
that if they know you are part of; shall we say, the A list. But
sometimes they will say, ‘Absolutely not,” because they want
full control of who they pick. And maybe they only have five
cents for che sequel.”

Arguably, the biggest benefit lies in keeping devices and
processes shops create.

“They really are scientists and inventors,” says Cohen
about her top artists. “They've created proprietary elements
and technological know-how, whether it’s che process of how
they do a mold, or in Greg Cannom’s case, the special modi-
fied silicone material for make-up application. He won an
Academy [of Motion Picture Arts and Sciences] Technical
Achicvement Award with Wesley Wofford for that”

Perhaps the best example of such an innovation is Tinsley
Transfers. Created by one of Cohen's other clients, Christien
Tinsley, they have become an industry standard for such 2-D
make-up effects as tartoos and bruises, and 3-D prosthetics
from small wounds to entire torsos. The transfers won him
the Technical Achievement Award in 2008, Anyone can pur-
chase the transfers at Tinsley Transfers, Inc.

Because of the unique technologies it has created, Spectral

Motion has gained a reputation in the area of pup-
petry and animatronics,
- “These amazing methods to control our char-
acters gives us a very fluid, very organic qual-
iy, says Elizalde. “And it’s proprietary,
because the software thar's written ro
run these devices is done in-house.”
Elizalde believes his shop
couldn’t have created such char-
acters as the Angel of Death in
Hellboy 1I: The Golden Army
or Edward from Hawsel o
Gretel: Witeh Hunters with-
out them.
Because of the compli-
cated narure of these tech-
nologies, there are no plans to
resell them to other compa-
nies. Elizalde admits they
haven't even been named.
[nstead, he says, Specrral
Motion would rather be the
go-to house for this kind of
effect. “Larger companies come to
us, wanting to explore opportu-
nities and avenues by which we
can collaborate to improve their
product,” he explains. “That’s all very
important to us.”

The story isn't that different for beauty make-up aruists.
Any cosmetics company thar commissions a project will own
the images. If you are hired by a photographer or videogra-
pher, they’ll control the images.

That's not to say that make-up arrists should go in blindly.
Cloutier Remix agency owner Madeline Ieonard always
makes sure there’s a deal memo for anyone she reps. She
encourages all artists to have one. “It’s the only protection |
can think of that an artist has,” she says.

The two main points are compensarion and credit. An
artist should know how his or her work will be used and bill
accordingly. If the wark is done on spec as a favor 1o a friend
or to build a résumé, compensation terms should be spelled
out in writing if the image is sold. Make sure it’s stated what
happens if the terms change.

“It’s not common, but it does come up,” says Leonard. “If
someone does something for an editorial rate and sees later
that image used for advertising, there should be additional
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“At the end of the show, they ask, "What’s ours?’ and | go, ‘Nothing
is yours. You guys own the image on film. We have everything else.”

— Howard Berger

compensation. Its very hard for a make-up artist, even
in a scenario like that, to ger it bur if they have a deal
memo, then they ar least have a leg to stand on.”

The deal memo should also require that the
make-up artist’s credit be included every time
that image is used. Photo shoots are often
syndicated, so it’s important that people know
whose work it is.

“You should do everything in your power
to ensure that your credit follows the picture,”
emphasizes Leonard. “And that’s important
to do at the initial booking.”

R

There are some definite do’s and don’ts
when it comes to using images a photographer
has raken at a photo shoot for your own purposes.
Most of the time, it's not a problem if you want to
feature a photo in your book or website as long as you
wait. “If it's an image that has been published, it's usu-
ally OK.” says Leonard.

Of course, reselling the image is a no-no. And if you want
to share it with a magazine, it’s best to have an OK. “It’s such
a gray area,” Leonard says. “We might supply the make-up
artist’s work to the magazine, but we always tell the magazine
to get whatever permission might be necessary.”

Film and relevision are similar. Studios rarely have a prob-
lem if artists want behind-the-scenes photos thar the unit
photographer has shot, as long as it's after the movie hits the-
aters. “Producers will come down heavy—dragon breath—if
somebody leaks out a design before the American theatrical
release,” says Cohen.

It’s common for film make-up artists to shoot digital video
and/or photos of their work on set for promotional purposes.
This is where make-up teams ger their Oscar-consideration
footage. Studios often want to approve the marterial, but
they're more likely to cooperate if it’s not leaked too early and
is respectful of the talent.

“I've not had an issue wirh that,” says Berger. “I pick pho-
tos that do not compromise the actor. | know make-up artists
that didn't get approval, and they gor into trouble because
they were not great photos of the actors.”

But fashion shoots are another marter. Make-up artists
don't have the right to take photos on set and reuse them.
Whoever commissioned the shoot has a signed release from
the ralent thar approves the use of his or her image—the
make-up artist doesn’t. It's unlikely that there would be any
legal ramifications, but piss off the wrong person and forger
any future gigs.
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There is one arca where artists are successfully assert-
ing ownership rights: body art and tattoos. Wrote Professor
Cotter, when his study was published, “Tt seems virually
inevitable that mere people will begin asserting intellecrual
property rights in their work of body art or against the unau-
thorized use of their intellecrual property in others’ body art.”

To date, there have been a few legal battles regarding rar-
too copyright. The most notable is artist 8. Victor Whirmill's
2012 suit against Warner Bros. when the rattoo design he
created for Mike Tyson showed up on Ed Helms' face in 7he
Hangaver Part Il without his consent. The studio setrled out
OFCUur[.

Cotter wonders if it's worth the time and expense to regis-
ter every possible design. Even if you do, it doesn’t necessarily
mean you'll be protecred.

“If the make-up or tartoo artist has an original work of
authorship—an original design—and it is copied withour
permission, that would ar least, on its face, appear to be
copyright infringement,” says Cotter. “There would still be
questions whether the defendant is copying the copyriglited
elements or merely elements in the public domain. There’s a
lot of ambiguity and that makes copyrighr litigation difficult
to predict and expensive to pursue.” ma




